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Subpart A—General Information

§1316.1 Applicability.

This part sets out the text of certain
conditions and certifications which
may be included by reference in certain
TVA contract documents or actions.
The provisions set out in this part are
not automatically incorporated in all
TVA actions.

Subpart B—Text of Conditions and
Certifications

§1316.2 Affirmative action and equal
opportunity.

When so indicated in TVA contract
documents or actions, the following
clause is included by reference in such
documents or actions:

AFFIRMATIVE ACTION AND EQUAL
OPPORTUNITY

(a) To the extent applicable, contract in-
corporates the following provisions: ‘‘Af-
firmative Action for Disabled Veterans and
Veterans of the Vietnam Era’ clause, 41 CFR
60-250.4; the ‘‘Affirmative Action for Handi-
capped Workers’ clause, 41 CFR 60-741.4; and
the ‘“Equal Opportunity” clause, 41 CFR 60—
1.4. Contractor complies with applicable reg-
ulatory requirements, including information
reports and affirmative action programs.

18 CFR Ch. XIII (4-1-16 Edition)

(b) Certification of Nonsegregated Facilities:
(1) By submission of its offer, the offeror cer-
tifies that it does not and will not maintain
or provide for employees any segregated fa-
cilities at any of its establishments, and that
it does not and will not permit employees to
perform their services at any location under
its control where segregated facilities are
maintained. The offeror agrees that a breach
of this certification is a violation of the
Equal Opportunity clause in this contract.

(2) As used in this certification, the term
‘“‘segregated facilities” means any waiting
rooms, work areas, restrooms and wash-
rooms, restaurants and other eating areas,
timeclocks, locker rooms and other storage
or dressing areas, parking lots, drinking
fountains, vrecreation or entertainment
areas, transportation, or housing facilities
provided to employees which are segregated
by explicit directive or are in fact segregated
on the basis of race, religion, color, or na-
tional origin, because of habit, local custom,
or otherwise.

(3) Contractor further agrees that (except
where it has obtained identical certifications
from proposed subcontractors for specific
time periods) identical certifications will be
obtained from proposed subcontractors prior
to the award of subcontractors exceeding
$10,000 which are not exempt from the provi-
sions of the Equal Opportunity clause; that
it will retain such certifications in its files;
and that it will forward the following notice
to such proposed subcontractors (except
where the proposed subcontractors have sub-
mitted identical certifications for specific
time periods):

Notice to Prospective Subcontractors of Re-
quirement for Certifications of Nonsegregated
Facilities. A Certification of Nonsegregated
Facilities must be submitted prior to the
award of a subcontract exceeding $10,000
which is not exempt from the provision of
the Equal Opportunity clause. The certifi-
cation may be submitted either for each sub-
contract or for all subcontracts during a pe-
riod (i.e., quarterly, semiannually, or annu-
ally).

(4) NOTE: The penalty for making false
statements in offers is prescribed in Title 18
U.S.C. 1001.

(End of clause)

§1316.3 Anti-kickback procedures.

When so indicated in TVA contract
documents or actions, the following
clause is included by reference in such
documents or actions:

ANTI-KICKBACK PROCEDURES

Contractor shall comply with the fol-
lowing:

(a) Definitions. As used in this clause,
terms shall have the meanings defined in the
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Anti-Kickback Act of 1986 (41 U.S.C. 51-58)
(the Act).

(b) The Act prohibits any person from—

(1) Providing or attempting to provide or
offering to provide any kickback;

(2) Soliciting, accepting, or attempting to
accept any kickback; or

(3) Including, directly or indirectly, the
amount of any kickback in the contract
price charged by a prime contractor to TVA
or in the contract price charged by the sub-
contractor to a prime contractor or higher
tier subcontractor.

(c)(1) Contractor shall have in place and
follow reasonable procedures designed to pre-
vent and detect possible violations described
in section (b) of this clause in its own oper-
ations and direct business relationships.

(2) When Contractor has reasonable
grounds to believe that a violation described
in section (b) of this clause may have oc-
curred, Contractor shall promptly report in
writing the possible violation. Such reports
shall be made to the TVA Inspector General.

(3) Contractor shall cooperate fully with
TVA or any other Federal agency inves-
tigating a possible violation described in sec-
tion (b) of this clause.

(4) (i) Regardless of the contract tier at
which a kickback was provided, accepted, or
charged under the contract in violation of
section (b) of this clause, the Contracting Of-
ficer may—

(A) Offset the amount of the Kkickback
against any monies owed by TVA under this
contract; and/or

(B) Direct that Contractor withhold from
sums owed the subcontractor the amount of
the kickback.

(ii) The Contracting Officer may order that
monies withheld under subsection (¢)(4)(i)(B)
of this clause be paid over to TVA unless
TVA has already offset those monies under
subsection (c)(4)(i)(A) of this clause. In the
latter case, Contracting shall notify the Con-
tracting Officer when the monies are with-
held.

(5) Contractor agrees to incorporate the
substance of this clause, including this sub-
section (¢)(5), in all subcontracts under this
contract.

(End of clause)

§1316.4 Buy American Act supply con-
tracts.

When so indicated in TVA contract
documents or actions, the following
clause is included by reference in such
documents or actions:

BUY AMERICAN ACT SUPPLY CONTRACTS

(a) In TVA’s acquisition of end products,
the Buy American Act (41 U.S.C. 10a-10d)
provides that preference be given to domes-

§1316.5

tic end products. A domestic end product
means:

(1) An unmanufactured end product which
has been mined or produced in the United
States; and

(2) An end product manufactured in the
United States if the cost of components
thereof which are mined, produced, or manu-
factured in the United States exceeds 50 per-
cent of the cost of all its components.

(b) Contractor agrees that there will be de-
livered under this contract only domestic
end products, except end products:

(1) Which are for use outside the United
States;

(2) Which TVA determines are not mined,
produced, or manufactured in the United
States in sufficient and reasonably available
commercial quantities and of a satisfactory
quality;

(3) As to which TVA determines the domes-
tic preference to be inconsistent with the
public interest; or

(4) As to which TVA determines the cost to
be unreasonable.

(End of clause)

§1316.5 Clean Air and Water Acts.

When so indicated in TVA contract
documents or actions, the following
clause is included by reference in such
documents or actions:

CLEAN AIR AND WATER ACTS

(a) If performance of this contract would
involve the use of facilities which have given
rise to a conviction under section 113(c)(1) of
the Clean Air Act (42 U.S.C. 7413) or section
309(c) of the Federal Water Pollution Control
Act (33 U.S.C. 1319), offeror shall include in
its offer a statement clearly setting forth
the facts and circumstances of said convic-
tion and shall list the facilities which gave
rise to said conviction. If no such statement
is submitted, submission of an offer con-
stitutes certification by the offeror that per-
formance of this contract will not involve
the use of facilities which have given rise to
a conviction under section 113(c)(1) of the
Clean Air Act or section 309(c) of the Federal
Water Pollution Control Act. As used in this
clause ‘‘facilities’ shall have the meaning
set forth in 40 CFR 15.4.

(b) TVA will not award a contract to any
offeror whose performance would involve the
use of any facility or facilities which have
given rise to a conviction as set forth in
paragraph (a) of this clause except to the ex-
tent TVA, in its sole judgment, determines
that such contract is exempt at the time of
contract award from the provisions of 40
CFR part 15 as set forth therein.

(c) A condition of award of this contract is
that contractor shall notify the Contracting
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§1316.6

Officer in writing of the receipt of any com-
munication from the U.S. Environmental
Protection Agency (EPA) indicating that a
facility to be utilized for this contract is
under consideration to be listed on the EPA
List of Violating Facilities. Prompt notifica-
tion shall be required prior to contract
award.

(End of clause)

§1316.6 Discrimination on the basis of
age.

When so indicated in TVA contract
documents or actions, the following
clause is included by reference in such
documents or actions:

DISCRIMINATION ON THE BASIS OF AGE

Executive Order 11141, 3 CFR, 1964-1965
Comp., p. 179, states that it is the policy of
the Executive Branch of the United States
that: Contractors and subcontractors en-
gaged in the performance of Federal con-
tracts shall not, in connection with the em-
ployment, advancement, or discharge of em-
ployees, or in connection with the terms,
conditions, or privileges of their employ-
ment, discriminate against persons because
of their age except upon the basis of a bona
fide occupational qualification, retirement
plan, or statutory requirement; and that
contractors and subcontractors, or persons
acting on their behalf, shall not specify, in
solicitations or advertisements for employ-
ees to work on Government contracts, a
maximum age limit for such employment
unless the specified maximum age limit is
based upon a bona fide occupational quali-
fication, retirement plan, or statutory re-
quirement.

(End of clause)

§1316.7 Drug-free workplace.

When so indicated in TVA contract
documents or actions, the following
clause is included by reference in such
documents or actions:

DRUG-FREE WORKPLACE

(a) Definitions. As used in this provision:

Controlled substance means a controlled
substance in schedules I through V of Sec-
tion 202 of the Controlled Substances Act (21
U.S.C. 812) and as further defined in regula-
tions at 21 CFR 1308.11 through 1308.15

Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition
of sentence, or both, by any judicial body
charged with the responsibility to determine
violations of the Federal or State criminal
drug statutes.

Criminal drug statute means a Federal or
non-Federal criminal statute involving the

18 CFR Ch. XIII (4-1-16 Edition)

manufacture, distribution, dispensing, pos-
session, or use of any controlled substance.

Drug-free workplace means a site, including
TVA premises, for the performance of work
done in connection with a specific contract
at which employees of Contractor are prohib-
ited from engaging in the unlawful manufac-
ture, distribution, dispensing, possession, or
use of a controlled substance.

Employee means an employee of a con-
tractor directly engaged in the performance
of work under a Government contract.

Individual means an offeror/contractor that
has no more than one employee, including
the offeror/contractor.

(b) Offerors Other than Individuals. By sub-
mission of its offer, the offeror, if other than
an individual, who is making an offer that
equals or exceeds $25,000, certifies and agrees
that, with respect to all employees of the of-
feror to be employed under a contract result-
ing from this solicitation, it will—

(1) Publish a statement notifying such em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a
controlled substance is prohibited in Con-
tractor’s workplace and specifying the ac-
tions that will be taken against employees
for violations of such prohibition;

(2) Establish a drug-free awareness pro-
gram to inform such employees about—

(i) The dangers of drug abuse in the work-
place;

(ii) Contractor’s policy of maintaining a
drug-free workplace;

(iii) Any available drug counseling, reha-
bilitation, and employee assistance pro-
grams; and

(iv) The penalties that may be imposed
upon employees for drug abuse violations oc-
curring in the workplace;

(3) Provide all employees engaged in per-
formance of the contract with a copy of the
statement required by paragraph (b)(1) of
this section;

(4) Notify such employees in the statement
required by paragraph (b)(1) of this section
that, as a condition of continued employ-
ment on the contract resulting from this so-
licitation, the employee will—

(i) Abide by the terms of the statement;
and

(ii) Notify Contractor of any criminal drug
statute conviction for a violation occurring
in the workplace no later than 5 days after
such conviction;

(5) Notify the Contracting Officer within 10
days after receiving notice under paragraph
(b)(4)(ii) of this section from an employee or
otherwise receiving actual notice of such
conviction;

(6) Within 30 days after receiving notice
under subsection (b)(4) of this section of a
conviction, impose the following sanctions
or remedial measures on any employee who
is convicted of drug abuse violations occur-
ring in the workplace:
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(i) Take appropriate personnel action
against such employee, up to and including
termination; or

(ii) Require such employee to satisfac-
torily participate in a drug abuse assistance
or rehabilitation program approved for such
purposes by a Federal, State, or local health,
law enforcement, or other appropriate agen-
cy;

(7)) Make a good-faith effort to maintain a
drug-free workplace through implementation
of subsections (b)(1) through (b)(6) of this
provision.

(c) Individuals. By submission of its offer,
the offeror, if an individual who is making
an offer of any dollar value, certifies and
agrees that the offeror will not engage in the
unlawful manufacture, distribution, dis-
pensing, possession, or use of a controlled
substance in the performance of the contract
resulting from this solicitation.

(d) Enforcement. Failure of the offeror to
provide the certification required by section
(b) or (c) of this provision, renders the offer-
or unqualified and ineligible for award. Fail-
ure of Contractor to comply with the re-
quirements of subsections (b)(1) through
(b)(7) or section (c) shall constitute a mate-
rial breach of contract entitling TVA to sus-
pend payments, terminate the contract, sus-
pend or debar Contractor from Government
contracting in accordance with subsection
5152(b)(2) of the Drug-Free Workplace Act of
1988 (41 U.S.C. 701(b)(2)), or take such other
action as may be in accordance with law or
the contract.

(e) In addition to other remedies available
to the Government, the certification in sec-
tions (b) and (c) of this provision concerns a
matter within the jurisdiction of an agency
of the United States, and making of a false,
fictitious, or fraudulent certification may
render the maker subject to prosecution
under 18 U.S.C. 1001.

(End of clause)

§1316.8 Employee protected activities.

When so indicated in TVA contract
documents or actions, the following
clause is included by reference in such
documents or actions:

Employee Protected Activities

(Applicable to contracts for goods or serv-
ices delivered to nuclear facilities or other-
wise relating to Nuclear Regulatory Com-
mission (NRC) licensed activities.)

(a) Contractor shall comply with Section
211 of the Energy Reorganization Act of 1974
(42 U.S.C. 5851), as amended, which prohibits
discrimination against employees for engag-
ing in certain protected activities. The Sec-
retary of Labor has determined that ‘‘dis-
crimination” means discharge or any other
adverse actions that relate to compensation,

§1316.9

terms, conditions, and privileges of employ-
ment; the term ‘‘protected activities’ in-
cludes, among other things, employees rais-
ing nuclear safety or quality controls com-
plaints either internally to their employer or
to the NRC. Contractor shall aggressively
pursue any employee allegation of discrimi-
nation and shall fully investigate such alle-
gations. Contractor shall notify the TVA
Concerns Resolution Staff Site Representa-
tive of such allegation or complaint in writ-
ing, together with a copy of any complaint.
Contractor shall provide TVA any investiga-
tive reports that it may prepare and shall
also provide to TVA a full written descrip-
tion of any management action taken in re-
sponse to any such allegation or complaint.
In circumstances where any such allegation
or complaint also charges TVA employees
with involvement in any discriminatory ac-
tivities, contractor shall cooperate fully
with TVA counsel in its representation.

(b) Contractor shall ensure that no agree-
ment affecting compensation, terms, condi-
tions, and privileges of employment, includ-
ing, but not limited to, any agreement to
settle a complaint filed by an employee or
former employee of the Contractor with the
Department of Labor pursuant to Section 211
of the Energy Reorganization Act of 1974, as
amended, may contain any provision which
would prohibit, restrict, or otherwise dis-
courage an employee or former employee
from participating in any protected activity
as described in the ‘“‘Employee Protection”
regulations of NRC, 10 CFR 50.7, including,
but not limited to, providing information to
NRC on potential violations of the NRC’s
regulations or other matters within NRC’s
regulatory responsibilities.

(c) Any breach of this provision shall be a
material breach of the contract. In the event
NRC imposes a civil penalty against TVA as
a result of a breach of this provision, such a
civil penalty is considered by the parties to
be direct and not special or consequential
damages.

(d) Contractor agrees to place this provi-
sion, along with the flow-down requirement
of this sentence, in all subcontracts of any
tier entered into pursuant to this contract.

(End of clause)

§1316.9 Nuclear energy hazards and
nuclear incidents.

When so indicated in TVA contract
documents or actions, the following
clause is included by reference in such
documents or actions:

NUCLEAR ENERGY HAZARDS AND NUCLEAR
INCIDENTS

(Applicable only to contracts for goods or
services delivered to nuclear plants.)
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§1316.10

(a) Prior to, or at the time of shipment of
the first nuclear fuel to the TVA nuclear fa-
cility, TVA will furnish nuclear liability pro-
tection in accordance with Section 170 of the
Atomic Energy Act (42 U.S.C. 2210) and appli-
cable regulations of the Nuclear Regulatory
Commission. Should this system of protec-
tion be repealed or changed, TVA would un-
dertake to maintain in effect during the pe-
riod of operation of the plant, to the extent
available on reasonable terms, liability pro-
tection which would not result in a material
impairment of the protection afforded to
Contractor and its suppliers under existing
system.

(b) TVA waives any claim it might have
against Contractor or its subcontractors be-
cause of damage to, loss of, or loss of use of
any property at the site of the TVA nuclear
facility resulting from nuclear energy haz-
ards or nuclear incidents. This provision
shall not affect Contractor’s obligation
under the ‘“Warranty’’ provision of this con-
tract.

(c) TVA will indemnify Contractor and its
subcontractors and save them harmless from
any claims, losses, or liability arising as a
result of damage to, loss of, or loss of use of
any property at the site of the TVA nuclear
facility resulting from nuclear energy haz-
ards or nuclear incidents. In return for this
indemnification, Contractor waives any
claim it might have against any third party
because of damage to, loss of, or loss of use
of its property at the site of the TVA nuclear
facility resulting from nuclear energy haz-
ards or nuclear incidents.

(d) The foregoing waiver and indemnifica-
tion provisions will apply to the full extent
permitted by law and regardless of fault. The
subcontractors referred to above include any
of Contractor’s suppliers of material, equip-
ment, or services for the work, regardless of
tier.

(e) For purposes of these provisions, the
following definitions shall apply: Nuclear en-
ergy hazards shall mean the hazardous prop-
erties of nuclear material. Hazardous prop-
erties shall include radioactive, toxic, or ex-
plosive properties of nuclear material. Nu-
clear material shall include source material,
special nuclear material or by-product mate-
rial as those are defined in the Atomic En-
ergy Act (42 U.S.C. 2014). Nuclear incident
shall have the meaning given that term in
the Atomic Energy Act (42 U.S.C. 2014(q)).

(End of clause)

§1316.10 Officials not to benefit.

When so indicated in TVA contract
documents or actions, the following
clause is included by reference in such
documents or actions:

18 CFR Ch. XIII (4-1-16 Edition)

OFFICIALS NOT TO BENEFIT

No member of or delegate to Congress or
Resident Commissioner, or any officer, em-
ployee, special Government employee, or
agent of TVA shall be admitted to any share
or part of this agreement or to any benefit
that may arise therefrom unless it be made
with a corporation for its general benefit;
nor shall Contractor offer or give, directly or
indirectly, to any officer, employee, special
Government employee, or agent of TVA, any
gift, gratuity, favor, entertainment, loan, or
any other thing of monetary value, except as
provided in 5 CFR part 2635. Breach of this
clause shall constitute a material breach of
this contract, and TVA shall have the right
to exercise all remedies provided in this con-
tract or at law.

(End of clause)
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